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Abstract

The multilateral trading system faces numerous challenges that are more profound than at any time in its
seven-decade history. It has become commonplace to ask whether the system is in terminal decline. More
than a dozen issues facing the WTO are identified in the paper, eight of which are defined as systemic.
That is because they permeate and debilitate multiple facets of the workings of the WTO, including
the capacity to negotiate, enforce disciplines, monitor policies, and ensure transparency. In no prioritized
order, systemic issues arise in the areas of dispute settlement, development, decision-making, transpar-
ency, relations between states and markets, subsidies, emerging issues including climate change and
digitalization, and trade and health. Other outstanding issues may not be as pervasive in impact, but
can nevertheless undermine WTO relevance and effectiveness. All WTO members stand to lose in the
absence of predictable multilateral trade rules that pre-commit parties to certain policies and processes.
But in today’s world, full convergence of all trade rules is a pipe dream. The system needs to balance
convergence with managed divergence. Does the non-discrimination principle need to be layered by
prior agreement in ways that ensure mutual gains from exchange?
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1. Introduction

The GATT and the WTO between them have existed for over seven decades. During those years,
the multilateral trading system has evolved with varying degrees of effectiveness in response to
testing times and changing circumstances. But today the GATT/WTO faces bigger challenges
than at any time in its history. The situation is judged sufficiently serious for some of the
commentariat to be talking of last rites for the WTO. This is surely premature, and discounts
the well-known survival capacity of intergovernmental institutions. The challenge today is to
ensure the GATT/WTO multilateral trading system undertakes the necessary reforms and adjust-
ments in order to restore its centrality in global trade governance.

The core assumption motivating this paper is that multilateralism is intrinsically desirable as a
force for economic and sociopolitical harmony and progress. Multilateralism offers the best pro-
spects for coherence and inclusion in international trade relations. However, this does not always
have to mean universal participation. The entire community of nations do not need to always
work in tandem in all areas of trade-related rule-making under the auspices of the WTO, as
long as all interests are appropriately protected.

Patrick Low worked at the GATT from 1980-1987 and then for the WTO from 1995-2013. For the last 16 years of his
tenure at the WTO he served as Chief Economist. He wishes to thank Petros Mavroidis, George Riddell, and Evan Rogerson
for useful comments on an earlier draft.
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2 Patrick Low

Twenty-three parties were original signatories to GATT and 164 members now belong to the
WTO. The membership is far more contrasted today in terms of preferences and priorities than
was the case at the outset in the late 1940s, and for a couple of decades thereafter. A more numerous
and diverse membership poses greater challenges in forging agreement. One way of looking at this
is to consider where a line can be drawn between convergence and managed co-existence in striking
an appropriate balance between rights and obligations among members of the WTO. Absent the
capacity of members to identify and work with that balance, negotiating stasis becomes the
norm - a state of affairs that most observers consider has drifted ever closer to reality.

Traditionally, WTO members have aimed for convergence when it comes to the rules on trade,
even though uniformity is achieved over time as poorer countries reach the relevant development
thresholds. Agreement is not always straightforward as to when the appropriate time arrives for
full convergence and this is taken up below. Matters are less clear where governments set the con-
ditions governing foreign access to their markets. No presumption of convergence exists as there
is no agreed standard of openness, only an assumption that, circumstances permitting, the more
openness there is the better. No two WTO members have identical market access profiles. Again,
views differ as to when the circumstances facing any given member are appropriate for greater
market opening.

Setting aside cross-border market access issues, one of the themes taken up below is whether
the traditional approach to convergence in the area of trade rules is realistic given the hetero-
geneity of the membership. If the answer to that question is that convergence will not always
be feasible, the next question that inevitably arises is whether the current approach to the
most-favoured-nation (MFN) principle of non-discrimination is sustainable.'

In addition to managing existing regulatory and market access aspects of its remit, the WTO
faces a continuing imperative to keep up with evolving economic, social, political, and techno-
logical realities. Adjustments may call for re-framing or tightening existing agreements, or
venturing into new regulatory fields. All these tasks require negotiations, and part of today’s crisis
is that the WTQO’s capacity to negotiate is minimal when compared with the past.

In what follows, the paper will briefly consider the evolution of the multilateral trading system
leading up to the present crisis. The alarmingly wide range of issues that have every appearance of
bringing the WTO to its knees will be examined in varying degrees of detail. The 12th Ministerial
Conference (MC12), that was due to be held in Geneva from 30 November to 3 December 2021
had to be cancelled at the last minute as a result of travel restrictions in response to the new
Omicron strain of the COVID-19 virus. Had the meeting taken place, we would have had a better
idea of how prepared members are to reverse the WTO’s decline. Some pessimists assert that the
Omicron variant saved the institution and its members from embarrassment. Perhaps that assess-
ment is too harsh, but we are likely to have a better sense of that in the months to come.

2. The Evolution of the Post-1948 Trading System

Trade rules under GATT used to be mostly about exchanges of merchandise across borders.
Nobody spoke of international trade in services. Concern with domestic regulation or so-called
behind-the-border policy was focused mostly on protecting the integrity of tariff commitments
on goods. Investment was regarded as an alternative form of market access. Today, investment
and trade are considered more as complements than substitutes in accessing markets. An explo-
sion of vertically integrated production has seen to that. The virtual economy comprised little
more than telephones and telegrams. The greening of economies was not on the trade agenda.

Some drivers of change are more disruptive and potentially divisive than others. Between 1948
and 1994 the GATT held eight rounds of multilateral trade negotiations, all of which included

"Note that the WTO already allows departures from MEN for preferential trade agreements and for developing countries
(albeit in a time-bound context).
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elements of trade liberalization through tariff reductions. Each of these negotiating rounds
involved a growing number of countries, although liberalization outcomes were selective and var-
ied among the participants. Regulatory matters received greater attention from the 1970s
onwards, along with the broadening of policy areas to be covered by the GATT. Opening markets
to more foreign competition, however, continued to be a central objective.

The first textual reviews of the original GATT took place in 1954-1955 when it became appar-
ent that the International Trade Organization would not enter into force. A number of regulatory
changes extended, amended, and clarified GATT provisions. The Kennedy Round (1964-1967)
saw the first foray into stand-alone non-tariff measure agreements with an agreement on anti-
dumping. In the following decade, the Tokyo Round (1973-1979) concluded six non-tariff
measure (NTM) agreements2 and redefined the notion of special and differential treatment for
developing countries.” A notable feature of these stand-alone agreements — commonly referred
to as ‘codes’ — was that developing countries had the option of not signing them, although
they would still enjoy their benefits on a non-discriminatory basis.*

The Uruguay Round was launched in the 1980s and ended in the 1990s, with transformational
consequences for the multilateral trading system. It established the WTO, which absorbed the
GATT, extended rules to new areas, including trade in services and intellectual property rights,
and redesigned the dispute settlement system. Certain aspects of the Tokyo Round codes were
renegotiated and most notably they were no longer optional for developing countries. They
had to be adopted as part of the Uruguay Round ‘single undertaking’. The codes did, however,
contain special provisions for developing countries.

Irrespective of the misgivings among some regarding aspects of the Uruguay Round outcome,
the overall package was without doubt an impressive achievement. It stands in stark contrast to
the failed efforts of the WTO to advance agendas in the twenty-first century. As we shall see in
due course, some may argue that an inactive WTO in the 2000s was in part a result of the
Uruguay Round outcome. In 2001, the Doha Round was launched, and the accession of China
to the WTO was a major feature at the launch. The story of an activist WTO has been downbhill
since then, with limited results to show. By 2015, the Doha Round had failed, although some
WTO members continue, somewhat unconvincingly, to challenge this contention.

3. The WTO in the Doldrums: Who Wants to Reform What?

The only successful negotiations in the last 20 years include an agreement on trade facilitation in
2013, the elimination of agricultural export subsidies in 2015, and an expansion of a 1996 agree-
ment among a subset of WTO members on the reduction of barriers to trade in information tech-
nology products. Most recently, in December 2021, following the COVID-induced postponement
of the 12th WTO Ministerial Meeting, 67 members reached an agreement to strengthen and
streamline rules and procedures on domestic regulations in services. While these successes are
not trivial, they are modest in terms of the aspirations of a failed Doha Round and, more import-
antly, in view of the significant challenges currently facing the trading system.

In considering the discontinuity between the WTO’s limited progress and the GATT’s achieve-
ments, it is worth recalling the basic functions of the multilateral trading system. These may be
characterized as: (i) negotiating market opening and trade rules; (ii) monitoring and assisting in

*These covered subsidies and countervailing duties, anti-dumping (revision of the Kennedy Round text), customs valu-
ation, technical barriers to trade, import licensing, and government procurement.

*Part IV, entitled ‘“Trade and Development’ was added to the General Agreement in 1964. It articulated the principle of
non-reciprocity among countries at different levels of development and was essentially a ‘best-endeavours’ set of undertak-
ings. This was the beginning of institutional engagement with the challenges of development.

“The agreement on government procurement, however, was discriminatory in that it restricted benefits only to those who
had signed the agreement. This was not particularly contentious since government procurement was explicitly excluded from
the GATT under Articles III (national treatment) and XVII (state trading).
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the administration of the rules; (iii) settling disputes; (iv) ensuring transparency in trade policy;
and (v) fostering deliberation amongst its members.

The WTO cannot be fully effective as an arbiter of international trade relations unless all these
functions operate in tandem.

The lack of a properly functioning dispute settlement system weakens any desire to negotiate
new obligations. The reverse also applies. Absent effective dispute settlement and negotiations,
monitoring becomes less meaningful, and the observance of notification obligations falls away.
As for deliberation, in these circumstances members tend to talk at, rather than with, one
another. The blame game supplants a search for mutual gain. Some commentators have rightly
pointed out that the daily workings of the WTO via committee processes have continued to func-
tion and serve a useful purpose.’ If the other core functions of the system are obstructed, even
these well-established processes will eventually feel the strain.

In light of this dispiriting view of where the WTO trading system finds itself today, it comes as
no surprise that calls for ‘WTO reform’ punctuate any commentary or speech about trade and the
WTO. Such entreaties vary in content and emphasis, depending on national and regional prior-
ities. Perhaps the most generic observation is that the WTO has lost its negotiating capacity. This
is often coupled with the lament that the WTO has simply failed to keep up with the forces of
change shaping international trade relations today, as well as the way businesses operate. It is
badly in need of modernization.®

Table 1 lists fourteen issues that have been identified in the context of calls for reform of the
WTO. Some may consider the list incomplete. Others may wish to remove items. In certain
areas, work may be needed to spell out negotiating mandates. In others, long-standing mandates
have festered as members have been unable - some would say unwilling - to make the necessary
compromises to secure agreement. Bearing in mind the five functions referred to above — negotiating,
administering, and monitoring agreements, settling disputes, ensuring transparency, and fostering
deliberation - the argument is that at least one of these functions fails in every subject area listed.

The items listed in Table 1 are distinguished in terms of whether they are systemic and
whether they are new (extensive margin), or old (intensive margin), or a combination of both.
The judgements involved in these characterizations are no doubt debatable. The issues described
as systemic permeate and debilitate multiple facets of the WTO’s work. A failure to adequately
address such fundamental dysfunctionality frustrates the institution’s overall effectiveness and
further weakens its claim to centrality in global trade governance.

The attempt to identify systemic issues does not detract from the importance of all the topics
on the list. Each one matters in its own right, but also by virtue of the fact that it has been put on
the table for negotiation and/or highlighted in references made by stakeholders and scholars to
the need for WTO reform. Where old issues are concerned, members face the challenge of modi-
fying stated positions in order to achieve workable compromises. In the case of new issues, there
may be a greater opportunity to explore mutually desirable outcomes without the baggage of
entrenched negotiating positions.

4. Threats to the WTO’s Credibility

Space limitations do not permit a detailed treatment of all the items listed in Table 1. The first
eight of these - dispute settlement; development; decision-making; transparency; the role of

>The examples of the Committee on Technical Barriers to Trade and the Committee on the Application of Sanitary and
Phytosanitary Measures, with their exercise of addressing ‘specific trade concerns’ are often cited in this connection.
Accession negotiations with a number of countries have also continued along their own path.

®For a recent analysis of these issues, see Bertelsmann Stiftung (2018), ‘Revitalizing Multilateral Governance at the World
Trade Organization: Report of the High-Level Board of Experts on the Future of Global Trade Governance’, Global Economic
Dynamics, Technical Report. The High-Level Board of Experts was chaired by Bernard Hoekman of the European University
Institute.
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Table 1. Systemic, old and new WTO reform challenges

Issue Systemic Extensive margin Intensive margin

Dispute settlement

Development

Decision-making

Transparency

The role of markets in international trade

Subsidies, including fisheries subsidies

X X X X X X X

Environment and climate change

Trade and health

Agriculture

X X X X X X X X X X

Digital trade (e-commerce)
Investment facilitation
Gender

Labour standards

X X X X X

MSMEs

markets in international trade; subsidies, including fisheries subsidies; and environment and cli-
mate change - are covered in some detail below. These issues are fundamental in a systemic sense
and most of them have posed long-standing challenges to the WTO’s effectiveness. First, however,
brief mention should be made of the other issues identified in Table 1.

Trade and health has emerged as an issue as a result of COVID-19, putting pressure on the
WTO to contribute through trade to the management of the pandemic. Elements of traditional
trade policy relating to exports and imports are involved. These market access issues involving phar-
maceuticals, personal protective equipment and vaccines are now being monitored. A major stick-
ing point has been the proposal that certain elements of intellectual property (IP) rights relating to
COVID-19 vaccines and other products relevant to the control of the pandemic should be relaxed
in order to ensure adequate availability of these items on a global scale. Work is continuing on this
set of issues, and there are those who believe that relaxing IP rights would not help and may hinder
access to the products concerned. Although this may not be a systemic issue per se, the WTO’s
reputation is on the line, considering the nature of the emergency and its implications for health.

Agriculture is a long-standing issue that that has proven exceedingly difficult to solve. It has
strong north-south characteristics, pitting many developed economies against developing ones.
For the former, it generally represents a very small share of the economy, but involves significant
political interests and social considerations that militate against trade openness. For many devel-
oping countries, agriculture is key to livelihoods, although over time successful diversification
towards higher value-added production will ameliorate the pressure. Given the interests involved,
the WTO’s capacity to influence outcomes is limited.

Negotiations among a subset of WTO members on e-commerce have made some progress.”
These efforts reflect recognition of the need to ensure the relevance of the WTO in the face of
changing policy imperatives and far-reaching developments in technology. This negotiating ini-
tiative is being played out alongside a work programme on e-commerce that has yielded little or
nothing for over 20 years. The WTO needs a modern rulebook in this area. One of the challenges

"Negotiations on various issues among a subset of WTO members, also referred to as inter se agreements, are discussed in
more detail below in the context of decision-making in the WTO.
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that emerges is that since the virtual economy is largely a networked industry, if policies and reg-
ulations are not sufficiently aligned, it becomes more difficult to avoid discriminatory outcomes
that can put a strain on the trading system.

Negotiations are underway on investment facilitation for development, and on micro, small,
and medium-sized enterprises (MSMEs). Both of these negotiations are taking place among a
subset of the membership and are further discussed below. The issue of gender was raised at
the 17th Ministerial Conference in 2017 and an Informal Working Group was established in
September, 2020. The Working Group is tasked with examining various aspects of gender in rela-
tion to trade and the work of the WTO. The Chairs of the Working Group prepared a draft out-
come document intended for discussion at MC12. This work will continue.

Finally, labour standards are not subject to WTO rules but have been a long-standing issue of
concern for some developed countries. The 1996 Singapore Ministerial Declaration reaffirmed
WTO members’ committed to international core labour standards and the work of the
International Labour Organization to promote them. The Declaration also rejected the use of
labour standards for protectionist purposes. Some developed countries have made observance
of labour standards a pre-condition of access to unilaterally granted preferences under the
Generalized System of Preferences. The United States has also introduced the issue of forced
labour into the negotiations on fisheries subsides. The alleged use of forced labour in China
has surfaced as a trade-related matter. Labour issues are not going to fade away from trade
discussions.

4.1 The Dispute Settlement Crisis

The GATT/WTO dispute settlement system has often been acclaimed as a path-breaking and
unique system for settling disputes between governments. Over many years, the record of dis-
putes that were successfully settled and acted upon has been impressive. With the addition of
the Appellate Body (AB) in the Uruguay Round, things began to change. Although the AB
seemed to have worked well in the early years of its existence, difficulties started to arise in
the early 2000s.

Although an operational dispute settlement system is essential to the effective working of the
GATT/WTO, in practice dozens of WTO members have rarely if ever had recourse to the dispute
settlement system. Two of the major users of the dispute settlement system — the United States
and the EU - have never been entirely aligned philosophically in relation to the reach of authority
of juridical bodies operating at the international level. It is not far-fetched to suggest that these
two trading powers are at the centre of the present difficulties.

The EU more readily submits to international adjudication than does the United States. The
history of dispute settlement has been punctuated by efforts to resolve the differences. In the
1980s, the then Director-General, Arthur Dunkel, was pressured into dividing the dispute settle-
ment function into two units. The Rules Division was made responsible for disputes involving
contingency trade measures (anti-dumping, countervailing duties, and safeguards). The Legal
Affairs Division was responsible for the rest. The split reflected tensions between the United
States and the EU and did not contribute to coherence. There was at least one occasion in the
memory of this author when a sitting Director-General had to negotiate the appointment of a
Director of the Legal Affairs Division - a clear departure from normal practice where director-
level appointments are not subject to veto or approval from delegations.

Prior to the entry into force in 1995 of the Dispute Settlement Understanding (DSU) with the
establishment of the WTO, the consensus rule had made it possible for a complainant or a
respondent in a dispute to block a finding. The DSU eliminated this possibility, and in exchange
members agreed to the option of a second layer of adjudication with the establishment of the
Appellate Body (AB). In this manner, authority was essentially transferred to the adjudicators
of the system (dispute settlement panels and the AB). A revealing anecdote on the implications
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of this decision was a conversational remark to the author by Professor Robert Hudec shortly
before his untimely death. His musings turned on the question whether these new arrangements
were a step too far for the institution. Were governments really ready to forego the diplomacy and
attention to political exigencies that the consensus rule allowed? Was too much sovereignty
assigned to an inter-governmental body?

The answer to this question turns in part on the view taken of what went wrong with the AB
and whether it can be fixed.® The concerns that have been voiced, mostly by the United States but
doubtless shared in other quarters, are well known.” A central concern is that the AB exceeded its
remit by arguably on occasion crossing the line between legal interpretation of the WTO agree-
ments and law-making. Other concerns involve the re-interpretation of the facts of a case, which
are supposed to be outside the AB’s scope of authority, and the time taken to resolve cases. These
tendencies have given rise to particular objections relating to such matters as the definition of
public bodies, the use of safeguard provisions, and the practice of zeroing in dumping margin
calculations.

Since it is obvious that the WTO cannot function effectively without some form of dispute
resolution, agreement here is a sine qua non of the WTO’s rejuvenation. When President
Trump, for example, invoked the WTQO’s national security provisions to impose additional import
barriers or export restraint agreements on steel and aluminium imports from a number of coun-
tries, this was widely seen as a violation of the spirit, if not the law, of the WTO. The retaliatory
measures taken by most of the affected countries were not WTO consistent, at the very least in
procedural terms. It is episodes like this, and the fact they are allowed to fester, that emphasize the
need for robust and respected dispute settlement arrangements.

In the meanwhile, a group of some 25 members have signed onto the Multi-Party Interim
Appeal Arbitration Arrangement pursuant to Article 25 of the Dispute Settlement
Understanding (MPIA). Initiated in April 2020, the MPIA is a temporary solution for a subset
of the membership that wanted to have the possibility of availing themselves of an appeals pro-
cess. By the end of 2021, however, no cases had reached the MPIA’s arbitrators. If the parties to a
dispute do not agree to use the MPIA, a panel finding can be appealed into the void.

Will the solution be to revert to the old consensus arrangement? This is unlikely to work in the
way that it used to, where many, but not all, disputes calling for action by a respondent were acted
upon in accordance with panel findings. Members are arguably too far apart and diversified in
their interests and priorities today for the old system to operate with a comparable degree of
effectiveness. A solution therefore is most likely to be found through a better system of checks
and balances than has prevailed so far. It is too early to say whether such an accommodation
will be forthcoming in the foreseeable future.

4.2 Development and the Balance of Rights and Obligations in the WTO

Issues surrounding the appropriate balance of rights and obligations among members at different
levels of development have troubled the multilateral trading system since the beginning.
Differences over claims of developing country status by certain members and entitlement to spe-
cial treatment have frequently slowed and frustrated trade negotiations. Early manifestations of
the problem concerned the product composition of trade liberalization efforts that began with
the founding of the GATT. The thrust of early drives to lower tariffs and other border measures

8For a more detailed analysis, see B.M. Hoekman and P. Mavroidis (2020), ‘Dispute Settlement at the WTO: Now What?’,
Centre for International Governance Innovation (CIGI), https:/www.cigionline.org/articles/dispute-settlement-wto-now-
what/

°For an attitude survey on this, see M. Fiorini, B.M. Hoekman, P.C. Mavroidis, M. Saluste, and R. Wolfe (2020), ‘WTO
Dispute Settlement and the Appellate Body Crisis: Insider Perceptions and Members’ Revealed Preferences’, Journal of
World Trade 54, 667, https://scholarship.law.columbia.edu/faculty_scholarship/2753
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was selective from the outset, and generally excluded agricultural products and labour-intensive
manufactures.

Early attention was brought to this problem by the 1958 Haberler Report,'’ which, among
other things, noted that high tariffs on agricultural products and labour-intensive manufactures,
and tariffs that escalated with the degree of added value were adversely affecting the growth and
development of developing countries. The response to this on the part of developed countries was
to introduce non-contractual preferential access to their markets for developing countries in lieu
of MFN-based reductions in protection levels of interest to the latter.

The unilateral nature of these preferences meant they were reduced or removed as beneficiaries
became more competitive, and they were also often entailed with conditionality on non-trade
matters such as labour standards and other public policy aspirations of concern to the preference
providers. Tariff escalation and high tariffs thus persist in sectors key to development. At the
same time, arguably as a quid pro quo for a flawed preference-based market access regime, in
those early years developed countries tended not to press developing countries too hard to
open their own markets.

The arrangement has also built a constituency opposed to multilateral, non-discriminatory
market-opening, arguing that the erosion of preference margins hurts the development prospects
of the poorest developing countries. This ‘minimalist bargain’ based on transient preferences con-
tinues to blight the multilateral trading system and attenuate its contribution to the reduction of
barriers to trade."'

From the late 1960s and 1970s onwards, as the GATT and subsequently the WTO became
more concerned with non-tariff measures, the issue of differentiated rights and obligations was
clarified and legally formalized, and regulatory issues became far more prominent in the mix.
These arrangements were part of the results of the Tokyo Round (1973-1979) in the form of
the 1979 Decision on Differential and More Favourable Treatment, Reciprocity and Fuller
Participation of Developing Countries, also referred to as the Enabling Clause. The Enabling
Clause replaced time-bound waivers from the most-favoured-nation (MFN) principle, making
a permanent exception for tariff preferences.

The same was done for non-tariff regulatory measures.'” This latter addition was important
because another significant outcome of the Tokyo Round was the introduction of stand-alone
non-tariff measure agreements based on existing articles of the GATT. They included agreements
on technical barriers to trade, anti-dumping, subsidies and countervailing duties, customs valu-
ation, and import licensing. Each of the agreements included special and differential treatment
(STD) provisions for developing countries. These regulatory instruments were further developed
in the Uruguay Round, and a number of other agreements were added.

The main contention here is that a solution to the perennial debate about the balance of rights
and obligations assumed by individual countries under the WTO would be significantly facili-
tated if an analytical distinction were to be made between market access and regulation.'?

1%Haberler Report (1958) ‘International Trade: A Report by a Panel of Experts’, GATT, www.wto.org/english/res_e/book-
sp_e/gatt_trends_in_international_trade.pdf

""For more detailed analysis, see P. Low, H. Mamdouh. and E. Rogerson (2018), ‘Balancing Rights and Obligations in the
WTO: A shared Responsibility’, Embassy of Sweden, www.swedenabroad.se/en/embassies/un-geneva/current/news/balan-
cing-rights-and-obligations-in-the-wto-a-shared-responsibility/

See also A. Hoda (2021) ‘WTO Reform and Issues in Special and Differential Treatment (S&DT) of Developing
Countries’, ICRIER Working Paper 406.

2Other features of the Enabling clause included a relaxation of rules on preferential trade agreements among developing
countries, recognition of the least developed country (LDC) category, and a ‘graduation’ principle that calls upon developing
countries to participate more fully in the GATT’s framework of rights and obligations as their developmental situation
improves.

B3See P. Low (2021) ‘Special and Differential Treatment and Developing Country Status: Can the Two Be Separated?’, in
B. Hoekman, T. Xinquan, and W. Dong (eds.), Rebooting Trade Cooperation: Perspectives from China and Europe. London:
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As alluded to above, all countries continue to maintain high tariffs in particular areas. No two
tariff schedules are identical, and there is no presumption that all WTO members will eventually
converge around tariff-free trade. In these circumstances, it is unclear what constitutes Special
and Differential Treatment (SDT) in market access. Yet much of the underlying discussion
about developing countries not pulling their weight in the WTO alludes to tariff levels and the
degree of market openness.

It would make more sense to treat market access as a matter for negotiation that implicates all
members rather than as a pressure point aimed at developing countries in relation to SDT. An
additional consideration supporting this argument is that the GATT/WTO has never been par-
ticularly successful at market opening. Industrial countries did, however, significantly reduce tar-
iffs on some manufactured products during the GATT/WTO’s first 50 years.'* The GATT’s role
here was largely one of coordinating liberalization decisions among countries who were not
impervious to terms-of-trade concerns. Nevertheless, as already noted, these reductions were
selective and largely excluded agricultural and labour-intensive manufactured products.'

In addition, there have been very few instances where developing countries have reduced MFN
applied tariff rates on the altar of a multilateral trade negotiating round. The only exception to
this general resistance is in the case of GATT/WTO accessions. This does not mean that trade
liberalization has not occurred in developing countries. It has happened either unilaterally in
terms of unbound applied rates, or under preferential trade agreements. In short, the WTO
has not proven to be a particularly effective instrument overall for moving the needle on trade
openness via the removal of tariffs.'® In this domain, perhaps the ideal role for the WTO
would be to periodically meet to determine the degree to which national or preferential actions
already in place could be consolidated under the WTO.

This brings us to the other key rule-making role of the WTO, namely the writing of rules in
the regulatory sphere. Here the WTO has been far more successful. The question, then, is how do
regulatory issues play out in the STD debate? A useful document prepared by the WTO
Secretariat'” has divided SDT provisions into a number of categories. These include: (i) best-
endeavour (effectively non-justiciable) provisions that increase trade opportunities and safeguard
the interests of developing countries; (ii) provide flexibility of commitments, action, and use of
policy instruments; (iii) offer transitional time periods for implementation of commitments;
(iv) offer technical assistance; and (v) provide additional special treatment for LDCs.

The WTO Secretariat document identifies 183 such provisions in the Marrakesh Agreement
Establishing the World Trade Organization (hereafter the WTO Agreement'®). The transitional
timeframes are self-executing in that they come to an end after a specified period. This leaves
only the flexibility category that may include regulatory SDT provisions that can be exercised uni-
laterally by developing country beneficiaries. This category accounts for 44 of the 183 SDT provi-
sions (24%) contained in the WTO Agreements. For the rest (excluding LDC-specific provisions),
action is required by those granting the SDT. This delineates the scope for the possible opportun-
istic use of SDT provisions by undeserving developing countries. Focusing on the specifics in this

CEPR Press, https:/globalgovernanceprogramme.eui.eu/rebooting-multilateral-trade-cooperation-perspectives-from-china-
and-europe/

'C.P. Bown and D.A. Irwin (2016) ‘The GATT’s Starting Point: Tariff Levels circa 1947" Policy Research Working Paper
No. 7649, World Bank, Washington DC, License: CC BY 3.0 IGO,

https://openknowledge.worldbank.org/handle/10986/24223.

" Agriculture and textiles and clothing products were also effectively exempted from mainstream GATT disciplines until
an attempt to rectify this was made in the Uruguay Round. Even then, MFN tariffs on these products remained much higher
than average (see Low (2021) ‘Special and Differential Treatment and Developing Country Status).

1A major reason why the Doha Round floundered is because none of the parties was committed to the depth of tariff cuts
that found their way on to the negotiating table via a tariff-cutting formula approach.

WTO Document WT/COMTD/W/239, 12 October 2018

'8This may be in the singular or plural depending on the context.
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way helps to reduce the SDT debate to manageable specificities and thus detoxify the discussion
and find a solution.

Rather than trying to define developing country status by reference to a number of quantitative
metrics, as a recent submission by the United States has proposed,19 it may be better to allow
development status designations to remain in the eye of the beholder, and focus instead on
which countries use what measures. If this approach were to be adopted, a survey would be
required of what is being used by way of regulatory SDT in each developing country. It is
quite possible that many of the developing countries targeted for possible abuse of SDT are
not in fact making use of these provisions. In this case, they could undertake not to do so in
the future, and this would leave a much more manageable subset of SDT provisions upon
which to focus in terms of their contested use.

An alternative approach in future might be to fashion negotiated outcomes on rules in the way
the Agreement on Trade Facilitation (ATF) was designed. The particular feature of the ATF rele-
vant here is that members were invited to link their implementation timetables to their develop-
ment capacities. This was done by establishing three categories under Article 14 of the ATF that
specified implementation timetables for individual members. The first list (Category A) included
measures each member would implement upon entry into force of the Agreement. Category B set
a timeframe for implementation of further provisions, and Category C for the remainder whose
implementation was conditioned upon receipt of required technical assistance. This arrangement
is fully transparent, and enhances buy-in by making members individually responsible for defin-
ing their needs. The challenge for members is then to ensure compliance rather than disappearing
down a bottomless rabbit hole to debate entitlement.

A final note is warranted on the approach adopted to SDT in the General Agreement on Trade
in Services (GATY). In this case, the starkness of binary positioning in terms of SDT is blunted.
The expression SDT does not appear in the Agreement and the issue of developing country par-
ticipation is couched in more general terms of appropriate progressive liberalization. Whether
this is an effective approach, however, is yet to be tested in negotiations that have yet to occur
since the entry into force of GATS.

4.3 Decision-Making in the WTO

Much of the stasis plaguing the WTO is attributable to the practice of consensus decision-
making. Article IX of the WTO Agreement states that the ‘WTO shall continue the practice of
decision-making by consensus’, which is interpreted to mean that there is no dissenting voice
among the members present when a decision is taken. The WTO also provides for certain cir-
cumstances where in the absence of consensus, outcomes may be decided by voting, with the
required majority depending on the issue at hand. The voting option to override a lack of con-
sensus is a road very rarely travelled. Voting might have historically been a more popular pathway
were it not for the one-country one-vote rule.”’

In practice, the consensus requirement has permitted the de facto exercise of veto power by
minoritarian interests. Motives for blocking decisions may have nothing to do with the matter
at hand.*' This state of affairs has led many members to think about ways of making progress
on agendas and agreements under the WTO umbrella without the need for a consensus decision

YWTO Document WT/GC/W/757/Rev.1

2 Article IX:1 of the WTO Agreement.

A particularly flagrant example of veto-empowered cross-conditionality took place some two decades ago, when a
Geneva-based ambassador’s term was coming to an end. The ambassador’s spouse was working in Geneva and the ambas-
sador was looking for ways to secure regular family visits to Geneva. The solution was to secure a chairpersonship of a WTO
body that would justify trips from the capital to preside over the relevant committee. The ambassador was able to displace the
incumbent and secure the position in exchange for a promise not to veto a crucial negotiating process going on at that time.
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implicating the entire WTO membership.”* As things stand, agreements among a subset of the
membership, or inter se*> agreements, are explicitly provided for under Annex 4 of the WTO
Agreement. These are referred to as Plurilateral Trade Agreements in the legal text. The agree-
ments contain rights and obligations that apply only to the signatories. They are thus an excep-
tion to the MFN rule and discriminate against the rest of the WTO membership. Currently, only
two active agreements exist under Annex 4 - the Agreement on Government Procurement and
the Agreement on Trade in Civil Aircraft.

Since the end of the Uruguay Round and the entry into force of the WTO in 1995, several
additional inter se agreements have entered into force. Up to this point, these agreements are
intended to be MFN-consistent, in contrast to Annex 4 agreements. The initial ones were in tele-
communications and financial services, and were in effect a continuation of the Uruguay Round
negotiations. This meant that the decision to negotiate was made by consensus as part of the
Uruguay Round, but the outcomes were adopted through the schedules of specific commitments
of the parties involved under GATS Article XVIII (additional commitments) and not on the basis
of a consensus decision.

On the goods side, the Information Technology Agreement (ITA) was signed in 1996 and it
removed tariffs on a wide range of covered products imported by the signatories. These changes
in the tariff schedules of parties to the ITA were entered into their tariff schedules. The agreement
was extended to further products in 2015. The second iteration of the ITA in 2015 brought the
number of signatories to 81, accounting for around 97% of covered products.

As already noted, the inter se agreements on services and information technology products
resulted in new commitments by signatories that benefit all WTO members on an MFN basis.
With these agreements as precedents, a significant move occurred at the 11th Ministerial
Conference in Buenos Aires in 2017 when a subset of members signed up to Joint Statements
on electronic commerce, investment facilitation for development, and Micro, Small and
Medium-Sized Enterprises (MSMEs).

These Joint Statement Initiatives (JSIs) sought to initiate work programmes and negotiations
in the relevant areas. They clearly started life as inter se arrangements, but they also established an
open-ended approach to membership and espoused MEN treatment for all WTO members
regardless of whether they participated in the initiatives. Other discussions on domestic regula-
tion in services and gender equality and women in trade have taken on the characteristics of the
JSIs and could end up as non-discriminatory inter se agreements.”* Another formulation, in the
case of the JSI on MSMEs, for example, could be a declaration by a coalition of the willing that
would not be legally binding but rather a platform for deliberation, the exchange of ideas, and
learning. This is consistent with the WTO objective referred to above of fostering deliberation.

In the unlikely event that all WTO members were to sign up to negotiated outcomes that
involved new rights and obligations, these agreements could be adopted by consensus as addi-
tions to Annex I of the WTO Agreement. In the absence of consensus, however, they remain
inter se agreements and in this case the intention of the signatories would be to add new obliga-
tions to their individual schedules of commitments.

This approach to achieving progress in a situation where the alternative appears to many as
one of endless frustration with negotiating inaction provoked by minoritarian veto activity and
an intensifying assault on the utility of the WTO. India and South Africa, however, have raised

22A consensus can only be blocked through a formal objection by a member present at a meeting when a decision is to be
taken.

1t should be noted that while inter se agreements are defined as agreements among less than the full membership of an
organization, there is no presumption in the definition as to whether these are discriminatory or non-discriminatory among
the membership of the ‘parent’ agreement.

**As noted earlier, the Declaration on the Conclusion of Negotiations on Services Domestic Regulation was signed in
December 2021. This was in the wake of the cancellation of the 12th Ministerial Conference to be held form 30
November 2021 on account of the pandemic.
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objections to this approach, regardless of the fact that it creates obligations only for signatories
and additional rights for all.>> They consider the approach an assault on the binding force and
fundamental principle of multilateralism, as well as a tactic to dodge the consensus imperative,
and circumvent the WTO rules on amendments.*®

Responses to the legal objections argue there is nothing that violates the rules relating to nego-
tiating processes and outcomes arising from the scheduling approach to consolidating the results
of inter se agreements.””***” These papers systematically spell out the legal arguments why the
WTO is ultimately permissive in relation to inter se agreements, provided they do not undermine
the rights of non-signatories. The Zampetti et al. paper also argues that Article 41 of the Vienna
Convention on the Law of Treaties provides for inter se agreements provided that the treaty con-
cerned allows for modifications, does not undermine the rights of other parties to the treaty, and
does not derogate from the underlying purpose of the treaty in question.

A point that is made explicitly in the Zampetti et al. paper, and not contradicted by Mamdouh
in his papers, however, is that by going down the scheduling route, the final decision-making
authority on the inter se outcomes is effectively being taken away from members and assigned
to the adjudicators (to WTO dispute settlement) in the event that an objection arises in relation
to changes made in members’ schedules. In order to address this problem, the authors cited here
recognize the desirability of finding ways of amending the WTO in order to put inter se agree-
ments on a firmer footing. Mamdouh, for example, argued for the addition of an Annex 5 for
agreements binding only on signatories while creating rights for all members.”® This is in recog-
nition of the fact that Annex 4 agreements are binding only on signatories and essentially exclude
non-signatories from benefits as well as obligations

A wide range of members espouse inter se agreements, and mostly assume that these will be
non-discriminatory. There are systemic reasons for preferring that the necessary adjustments be
made to the WTO Agreement to allow for variable geometry that would incorporate non-
discriminatory inter se agreements. Existing non-discriminatory inter se agreements are often
referred to as ‘critical mass’ agreements. The label is useful in that it distinguishes them from
plurilaterals, which in strict WTO-speak is a term that should be reserved for Annex 4 agree-
ments.”’ The words ‘critical mass’ are instructive. They reflect the reciprocity imperative that,
for good or ill, dominates much negotiating behaviour in the WTO. If the trade share of parti-
cipants is not considered sufficient in terms of some threshold, critical mass agreements will not
reach the finishing line. What this means is that power politics and relative economic size play a
part in deciding how, when, and with what scope and subject matter non-discriminatory critical
mass agreements will take shape.

In this connection, it is perhaps worth recalling the fate of the so-called Tokyo Round Codes
on non-tariff measures referred to in the previous section on development. These agreements on
technical barriers to trade, anti-dumping, subsidies and countervailing duties, customs valuation,
and import licensing were effectively non-discriminatory inter se agreements because countries

*See Document WT/GC/W/819, 19 February 2021.

*Specifically, the objections relate to Article IIL.2 of the WTO Agreement (new negotiations), Article IX.1 (consensus
decision-making), Article X.1 (amendments).

*’H. Mamdouh (2021) ‘Plurilateral Negotiations and Outcomes in the WTO’, Mimeo, 6 April 2021

**H. Mamdouh (2021) ‘Legal Options for Integrating a New Investment Facilitation Agreement into the WTO Structure’,
International Trade Centre, www.intracen.org/uploadedFiles/intracenorg/Content/Redesign/Events/If%20Legal %200ptions%
20Mamdouh%20as%200f%20Sept.%2017%20final.pdf

2A.B. Zampetti, P. Low, P.C. Mavroidis (2022) ‘Consensus Decision-Making and Legislative Inertia at the WTO: Can
International Law Help?’, Journal of World Trade 56(1), 18-19.

**Mamdouh (2021) ‘Legal Options for Integrating a New Investment Facilitation Agreement’.

*'The aborted Trade in Services Agreement (TiSA), which was a non-inclusive negotiation that was taking place outside
the WTO could in principle have been proposed as an addition to Annex 4. Given the strong likelihood that consensus sup-
port for such a move would not have been forthcoming, the only way TiSA could have found any sort of home in the WTO
would have been as a GATS Article V economic integration agreement.
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had the option of not signing them but still enjoying any benefits accruing. This construction was
an important part of regulatory SDT that was swept away by the Uruguay Round single under-
taking. This point supports the observation that larger countries will be the main architects — but
not necessarily the only beneficiaries — of non-discriminatory inter se agreements. As already
noted, this is a strong argument for regularizing the status of non-discriminatory inter se agree-
ments, bringing them into the ambit of decision-making by members. This would be better than
risking a greater likelihood of fractious dispute settlement in a process that relies solely on the
certification of schedules by adjudicators when members disagree.

An amendment under Article X of the WTO Agreement introducing non-discriminatory
inter se agreements form part of the WTO architecture would require a consensus decision
or a vote. If this approach is blocked out of hand by India, South Africa, or others, and a
vote is ruled out, it would be better to allow the adjudicators to take the driving seat on this
issue rather than submit to further stasis and shrinkage of the WTO’s contribution to global
trade governance. Judging by the number of countries that have signed on to JSIs it seems rea-
sonable to assume there would be broad support for a second-hand outcome if that is what it
takes to awaken the WTO.

4.4 Transparency and Notifications

In addition to enhancing certainty and predictability through contractual pre-commitment on
rules governing trade, an agreement such as the WTO is supposed to reduce information asym-
metries through systematic and regular notification of policies regulated by the agreement. This is
important in relation to a full accounting of existing policy stances, and even more so in terms of
policy changes. In some cases, prior consultation may be called for prior to changes, and enquiry
points may also be required in order to facilitate the flow of information. Inadequate compliance
with notifications on the scale existing in the WTO seriously undermines the WTO’s trade gov-
ernance capacity.

The Uruguay Round Decision on Notification Procedures established an obligation to notify,
as set out in various agreements. It also established a central registry of notifications and a review
mechanism for notification obligations and procedures. Compliance with notification has been
poor. Problems with notifications are also discussed regularly in various committees. In the
case of subsidies, for example, in 2019 some 80 members failed to make any notification of
their subsidies.”” The EU has stated that the ‘lack of comprehensive information on subsidies pro-
vided by members is one of the biggest shortcomings in the application of the current system’.””

In the run-up to the 11th Ministerial Conference in Buenos Aires in December 2017, the
United States proposed the adoption of a Ministerial Decision in recognition of the ‘chronic
low level of compliance with existing notification requirements under WTO agreements’.”*
Among the proposed measures to be taken against ‘delinquent’ Members failing to meet their
notification obligations were denial of the right to chair WTO bodies, denial of access to docu-
mentation and the members’” website, and an Inactive Member designation.

While this approach proposed by the United States was particularly punitive, subsequent itera-
tions of the proposal retained softer counter-measures against members who did not meet their
notification obligations. A series of revised proposals garnered greater support among the mem-
bership. They softened the punitive elements imposed for non-compliance and proposed various
support measures including technical assistance to rectify the problem. The latest proposal dated

**WTO document G/SCM/W/546/Rev.12, 31st March 2021.

**EU, WTO Modernisation - Introduction to Future EU Proposals, https://trade.ec.europa.eu/doclib/docs/2018/september/
tradoc_157331.pdf

3WTO document JOB/GC/148, 30 October 2017.

Downloaded from https://www.cambridge.org/core. IP address: 92.106.93.209, on 08 Mar 2022 at 04:31:30, subject to the Cambridge Core terms of use, available at
https://www.cambridge.org/core/terms. https://doi.org/10.1017/51474745622000064


https://trade.ec.europa.eu/doclib/docs/2018/september/tradoc_157331.pdf
https://trade.ec.europa.eu/doclib/docs/2018/september/tradoc_157331.pdf
https://trade.ec.europa.eu/doclib/docs/2018/september/tradoc_157331.pdf
https://www.cambridge.org/core/terms
https://doi.org/10.1017/S1474745622000064
https://www.cambridge.org/core

14 Patrick Low

11 November 2021, supported by 20 members, suggested certain administrative measures to be
enforced against non-complying members including a designation of ‘a WTO member with noti-
fication delay’, the right to speak in meetings only after other members have taken the floor, regu-
lar reporting by the Secretariat of overall notification compliance, and the denial of opportunities
to chair WTO bodies. This proposal would have been discussed at the 12th Ministerial
Conference.

4.5 The Role of Markets in International Trade

A major challenge confronting the WTO concerns the relationship between China and some
of its major trading partners, most notably the United States, but also the EU and others. As
the economic centre of gravity has increasingly shifted towards Asia in recent years, and China
in particular, geopolitical rivalry is inevitably a factor. An underlying theme concerns the rela-
tive roles of markets and the state in determining economic outcomes. Subsidies figure prom-
inently in this debate. Recent work by the Global Trade Alert,”® however, demonstrates that
China, the United States, and the EU have a striking similarity in their degrees of reliance
on subsidies. This suggests there are grounds for negotiation in place of recrimination and
finger-pointing.

Subsidies are not the only issue bedeviling the relationship between China and its various trad-
ing partners.”” Transparency has been raised frequently as a concern in relation to state control
over a significant part of the economy. The market dominance of state-owned enterprises effect-
ively exempts key sectors from the kind of anti-trust disciplines that apply in other more market-
oriented economies. A further criticism turns on linkages between investment and an obligation
to transfer technology.’®

A major challenge is to find areas of common interest and build on these in addressing the
differences. Logic would suggest that China and its trading partners can reap mutual benefits
from engagement. What might make this possible, however, would be a willingness to recognize
and work with limitations on trade cooperation. It seems pointless to demand an alignment of
approaches and policies. The ‘be more like us’ argument gains little purchase. Rather, mutually
beneficial arrangements need to be made to work within the confines of less than fully compatible
approaches to policy. Can this happen without undermining the viability of the multilateral trad-
ing system? What are the implications of the possibility of a further agreed layering of MFN? Or
will differences continue to weaken the WTO and result in a bifurcation of the world economy
that forces countries to choose sides? The latter outcome would spell failure for multilateralism,
not to mention significantly reduced economic opportunity.

4.6 Subsidies

The issue of subsidies has long been a challenge in the GATT/WTO, in relation both to produc-
tion and export subsidies, and their impact on the conditions of competition. As noted by the
Global Trade Alert,*® subsidies have been a predominant form of intervention since the 2008/
9 Great Recession. Subsidy discussions used to be focused mostly on agriculture, but that has

SWTO document JOB/GC/204/Rev.8, 11 November 2021.

*S. Evenett and J. Fritz, ‘Subsidies and Market Access Towards an Inventory of Corporate Subsidies by China, the
European Union and the United States’, The 28th Global Trade Alert Report, GTA28 Oct2021 finalised_SUBSIDIES.pdf
(October 2021).

*For a comprehensive analysis, see P.C. Mavroidis and A. Sapir (2021), China and the WTO: Why Multilateralism Still
Matters. Princeton University Press.

*¥For a United States critique of China’s trade policies, see ‘US Statement on the Trade Policy Review of China’, 22 October
2021, https://ustr.gov/about-us/policy-offices/press-office/press-releases/2021/october/us-statement-trade-policy-review-china

*See footnote 36.
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changed in recent years.*” The fact that there is broad agreement on the proposition that subsidies
can be good as well as bad makes it no easier to find common ground among governments with
differing priorities. A recent concern has been about the medium- and long-term competitive
consequences of the use subsidies to manage the economic fallout of the COVID 19 pandemic.*!
As noted above, subsidies have also been a particular issue in relation to transparency and the
poor record of many members in meeting their notification obligations.

Negotiations on fisheries subsidies have been going on in the WTO for some 20 years, with no
solution as yet on the horizon. Their objective is to eliminate subsidies on illegal, unreported, and
unregulated fishing and to prohibit certain forms of fisheries subsidies that contribute to overcap-
acity and overfishing. This is a vital sustainability issue, considering that fish are a fugitive
resource in danger of exhaustion. Reaching agreement on this issue is seen by some as a litmus
test of the WTO’s future viability in a broad trade context. In many ways, the logjam here reflects
perennial disagreements over historical responsibility for contemporary challenges (a factor also
in climate change debates) and appropriate entitlements to differential treatment for poorer
countries.

4.7 Environment and Climate Change

The WTO Agreement contains preambular language on protecting and preserving the environ-
ment. A Committee on Trade and Environment (CTE) was established in 1994 to examine the
relationship between trade and the environment and make recommendations on whether any
modifications of the provisions of the multilateral trading system were required. A negotiation
on trade and environment was launched in the Doha Round in 2001 with a mandate to examine
the relationship between the WTO and multilateral environmental agreements, and to pursue the
elimination of tariffs and non-tariff measures on environmental goods and services. In 2014,
negotiations began on a Environmental Goods Agreement (EGA). The negotiations did not go
anywhere and have not progressed since 2016.*> As pressure mounts for the greening of eco-
nomic activity,”> and concepts such as the circular economy take hold, governments will increas-
ingly need to factor green production into trade in order to be competitive. This issue is likely to
find its way more explicitly onto the WTO agenda.

Tension between the pursuit of environmental sustainability and discriminatory trade policies
aimed to achieve green goals is already emerging. The recent US proposal supported by USTR**
that would give additional tax credits for electric vehicles built in the United States by unionized
labour has been criticized by both Canada and Mexico on the grounds of unwarranted discrim-
ination. There can be little doubt that such a measure would be found inconsistent with the
WTO. The protectionist bent of such initiatives, of which there are likely to be more in the future,
will further weaken the WTO and provoke trade-shrinking retaliation, not because of their efforts
to address environmental exigencies but because they are designed with the dual purpose of giv-
ing additional backdoor support to domestic interests.

“°See B. Hoekman and D. Nelson (2020) ‘Rethinking International Subsidy Rules’, Working Paper, Bertelsmann Stiftung,
www.bertelsmann-stiftung.de/fileadmin/files/user_upload/MT_Rethinking_Subsidy_Rules_2020_EN.pdf

*1See, for example, OECD, ‘COVID-19 Emergency Government Support and Ensuring a Level Playing Field on the Road
to Recovery’, www.oecd.org/coronavirus/en/themes/global-economy

“2See W.A. Reinsch, E. Benson, and C. Puga (2021) ‘Environmental Goods Agreement: A New Frontier or an Old
Stalemate?’, Center for Strategic and International Studies, Washington DC. Difficulties arose over how to define environ-
mental goods, https://csis-website-prod.s3.amazonaws.com/s3fs-public/publication/211028_Reinsch_
Environmental_Goods_0.pdf?QkV7SYIFwwxpGMO0DdiDst4CuNPk4.ayl

“3See, for example, ‘The EU Green Deal - a Roadmap to Sustainable Economies’, www.switchtogreen.eu/the-eu-green-
deal-promoting-a-green-notable-circular-economy/

*ISee D. Lawder (3 December 2021), ‘USTR Backs Efforts to Strengthen US EV Industry Despite Objections’, Reuters,
www.reuters.com/business/autos-transportation/us-trade-agency-backs-proposed-ev-tax-credit-despite-mexicos-objections-
2021-12-03/
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A related issue that the WTO is going to have to focus upon more closely is the relationship
between trade and climate change. As governments are pressed to do more than in the past to
stem carbon emissions, growing concerns are emerging about the competitive consequences of
climate change policies. In the absence of any international agreement on pricing carbon, several
governments are developing carbon border tax arrangements in order to stem carbon leakage and
lost investment opportunities as industries are tempted to migrate to locations where less
stringent climate change policies are in place. In the absence of adequate coordination and
cooperation between international trade and climate change regimes, there is a risk that mutual
harm will be inflicted. Trade policy and climate change policy need to be better synchronized,
always bearing in mind that fixing climate is an end in itself while trade is a means to an end.

Some progress has been made recently, with the establishment of three environment-related
initiatives by groups of WTO members. These are the Trade and Environmental Sustainability
Structured Discussions (TESSD), the Informal Dialogue on Plastics Pollution and Sustainable
Plastics Trade (IDP), and Fossil Fuel Subsidy Reform (FFSR). The TESSD and the IDP were ori-
ginally launched in November 2020 and the FFSR in December 2021. All three statements were
issued in December 2021, and they currently have 71 members (TESSD), 67 members (IDP), and
45 members (FESR). As inter se agreements, these initiatives may make more progress than if they
were only advanced on the basis of consensus.

5. Conclusions

The WTO faces a formidable array of issues, unprecedented in their range and complexity. It is
no longer far-fetched to ask whether the WTO membership is collectively able and willing to own
the institution and propel it towards recovery and enhanced relevance. A more important ques-
tion still is whether particular individual members with influence care enough about the WTO
and its potential contribution to trade governance.

The United States comes to mind in this context for various reasons alluded to already. These
include the questionable use of the national security pretext in taking discriminatory trade mea-
sures, essentially closing down the dispute settlement function and not engaging in a search for
solutions, and the seeming willingness to legislate entirely legitimate environmental objectives
with a protectionist sting in the tail.

China also bears considerable responsibility for maintaining the relevance of the WTO.
Engagement is needed to address the issues raised by members, in particular the United
States, in relation to China’s trade policies, not with the aim of succumbing to pressure for
China to be more like other countries, but rather to fashion non-converging rules that accommo-
date managed co-existence to the mutual advantage of the parties concerned. China and the
United States have an obligation to settle their differences within the WTO framework. To do
otherwise ensures the fracture of multilateralism and a further propulsion of the WTO into
irrelevance.

The EU has an important role to play in contributing new ideas and approaches not only to its
own advantage but designed for the benefit of the trading system and its members as a whole.
Mid-sized economies with a significant stake in multilateralism could do more than some of
them are already attempting in coalescing around shared interests that can be projected as build-
ing blocks and sources of influence for WTO reform. It is important for developing countries to
articulate and defend their interests. But it is useful to bear in mind that group-think can be
obstructive and collective positions are not always in the interests of development at the national
level. Similarly, defaulting to 'no” in response to proposals and initiatives of other WTO mem-
bers will not support progress nor is likely to yield trade benefits.

A sine qua non for achieving progress must be that accommodations are found on the issues
identified above as systemic in nature. These do not all have to be resolved at once, but they do
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require resolution if the WTO is going to thrive. At the very least, processes with reporting
obligations need to be in place to address them. Other arguably less systemic issues need fixing
too, and some of them may be easier to progress in order to build confidence and momentum
towards more comprehensive reform. Progress in areas such as trade and health, fisheries
subsides, and the digital economy could begin to build momentum. Talking about the need to
talk about reform has run its useful course, if it ever had utility.

A part of the discussion needs to be about better aligning the desirable with the attainable. In
order to achieve the requisite degree of cooperation on arrangements that yield mutual benefits, it
may be necessary to better understand limits to the surrender of sovereignty in a multi-polar
world of varied interests and priorities. The reach of rules and commitments needs to be consist-
ent with the possible. Flurries of enthusiasm unsustained by consistency of purpose and commit-
ment only encourage over-reach, and weaken the institution when members cannot live up to
their promises.

This is not an argument for being minimalistic and frugal with ambition. It is simply that
securing mutually beneficial outcomes is preferable to talking about them while harbouring
unspoken doubts about the feasibility of what is on the table. Understanding the limits of highest
common denominator policy convergence, or in some cases any convergence at all, is key to
stability and a sustained contribution to governance. If convergence is impossible, divergence
must be managed. To call trading arrangements a ‘system’, there must be pre-commitment, pre-
dictability, and respect for process. To slip into trying to manage without a system would be an
historic error of major proportions.
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